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Agenda

• What is corporate governance?  Governance trends 
and key influences

• Key regulators and standard setters

• Key players

• Board of directors, management and stockholders

• What constitutes “good” governance?
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Governance Trends

• Key long-term trends at public companies
• Growing federal role

• Increased role and visibility of independent Board

– Checks on management authority

• Shareholder empowerment

– Increasingly consequential voting role of institutional investors, although 

not a priority for many investing institutions

• Some convergence of governance standards, globally and among 

different entity forms
• Nonprofit and quasi-public entities

– Drivers of change include IRS rules, crises (e.g. Penn State)

• Private companies: increasing care on governance, but change less 

dramatic

– Note: implications both for companies whose ultimate owner is private 

and for subsidiaries of public companies
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Key Influences on Governance

• Shaped by scandal and financial disaster
• 1960s reform post-Penn Central

• 2002 Enron/Worldcom failures raised questions on board and auditor 

effectiveness, as well as effectiveness of state law regulatory model of ex 

post judicial review of director conduct

• Federal intrusion into governance practices of public companies

– Sarbanes-Oxley Act of 2002; Stock Exchange Governance Standards

– SEC rulemaking, and creation of PCAOB

• New round of reforms post-2008 financial crisis, particularly through Dodd-

Frank Act

• Also shaped by institutional investor demand
• Takeover battles of 1980s

• View that boards were too “cozy”

• Executive pay concerns
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Key Regulators and Standard Setters

Congress

• Authority
• Commerce Clause 

• Activity 
• Legislation, hearings

• Key Developments 
• Securities Act of 1933: Regulates sales of securities

• Securities Exchange Act of 1934: Regulates trading markets
• Sarbanes-Oxley Act of 2002: Internal controls, financial statements, 

audit committees, loans to execs, clawbacks
• Dodd-Frank Act of 2010: Proxy access, say-on-pay, golden 

parachutes, comp consultants, comp committees, internal pay equity, 
clawbacks, hedging, broker votes, whistleblowers

• JOBS Act of 2012: Reducing requirements for “emerging growth” 
companies

?
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Key Regulators and Standard Setters (cont’d)

U.S. Securities and Exchange Commission

• Authority
• Securities Exchange Act of 1934; Securities Act of 1933 

• Activity 
• Rulemaking on disclosure & stockholder voting; review of stockholder 

proposals; regulation of exchanges; civil enforcement

• Key Developments 
• 2002-03: Post-SOX – Approved exchanges’ governance codes, other 

governance disclosures

• 2010-present: Dodd-Frank rulemaking (not finished); JOBS Act and FAST 
Act rulemaking

• 2016-present: Political factors result in only three Commissioners, with Chair 
White leaving in 2017 (need three to act)
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Key Regulators and Standard Setters (cont’d)

Treasury/IRS

• Authority
• Internal Revenue Code, Stabilization and Stimulus legislation 

• Activity 
• Regulation, enforcement

• Key Developments 
• Section 162(m) under Omnibus Reconciliation Act of 1993 limits deductibility 

of executive compensation if not performance-based and shareholder-

approved
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Key Regulators and Standard Setters (cont’d)

Stock Exchanges (e.g., NYSE, NASDAQ) 

• Authority
• Securities Exchange Act of 1934; Listing Standards 

• Activity 
• Listing standards; commissions

• NYSE oversees proxy distribution process and fees

• Key Developments 
• 2002: Adopted detailed post-SOX corporate governance listing standards, 

covering director independence, executive sessions, committees, 

stockholder approval of equity plans, governance guidelines

• 2012-13: Adopted post-Dodd-Frank listing standard modifications
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Key Regulators and Standard Setters (cont’d)

State Governments, Courts (e.g., Delaware, NY) 

• Authority
• State constitutions, legislation (e.g., business corporation acts)

• Activity 
• Laws establishing requirements for incorporation; court decisions 

interpreting duties; enforcement of disclosure & other statutes

• State law establishes basic rules governing shareholder meetings, voting 

and proxies and shareholder inspection

• Key role of Delaware law, courts and precedents

• ABA’s Model Business Corporation Act 

• Key Developments 
• Business Judgment Rule (Van Gorkom)

• 1985 – DCGL 102(b)(7) 

• 1996 - Caremark International, Inc. 

• 2002 - Abbott Labs

• 2003 to 2006 – Disney executive compensation cases
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Key Regulators and Standard Setters (cont’d)

Investors

• Key entities: 
• State/local pension funds (e.g. CalPERS, CalSTRS, NYC Funds) and 

sovereign funds (Norges Bank Investment Management)

• Labor funds (AFSCME, Carpenters) and labor associations (AFL-CIO)

• Money managers (Blackrock, Vanguard, State Street, T Rowe Price, TIAA-

CREF)

• Investor associations (Council of Institutional Investors, CFA Institute)

• Authority
• By virtue of stock ownership

• Fiduciary obligation to vote; Labor Department role for ERISA funds

• Activity
• Voting shares; advocating legislation, regulation, standards; engagement 

with issuers; issuance studies; influencing proxy advisors.
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Key Regulators and Standard Setters (cont’d)

Proxy Advisory Firms (ISS, Glass Lewis)

• Authority
• Contractual.  For-profit firms that advise investors on proxy voting and 

provide other services.  ISS also provides advisory services to companies 
(for a fee).

• Activity
• Analysis of companies’ governance policies; voting recommendations; vote-

casting.
• Issuance of voting guidelines.

• Key Developments
• SEC move to step up proxy advisor regulation and/or interaction under 

existing authority.
• ISS is dominant but Glass Lewis and overseas advisors are also influential.
• Recent emphasis on proxy access and executive compensation.
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Key Regulators and Standard Setters (cont’d)

Business Organizations (Business Roundtable, Society 

for Corporate Governance, Chamber of Commerce) 

• Authority
• Membership.  BRT is an association of CEOs; Society is an association of 

corporate secretaries, outside counsel, and others who support boards. 
Chamber has large membership of companies of all sizes.

• Activity
• Research & education on governance matters; commenting and lobbying on 

legislation and regulations.

• Key Developments
• Issues change annually, usually reacting to investors’ and their associations’ 

initiatives.
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Key Regulators and Standard Setters (cont’d)

Other Organizations

• National Association of Corporate Directors, Conference 
Board

• Membership organizations of directors, companies, respectively
• Blue-Ribbon reports have played role in setting governance standards

• Academic Centers Focused on Governance
• Harvard, Yale, Stanford, Delaware, Dartmouth Tuck

• Other Providers of Investor Analytics
• GMI Ratings
– Created in merger of Governance Metrics International, The Corporate 

Library, and Audit Integrity; Governance + forensic accounting ratings
– Markets to D&O providers even more than investors

• Providers of other ESG indices (GRI, MSCI, including former RiskMetrics 
and KLD products; Thomson Reuters’ Asset4)

• Credit rating agencies (S&P, Moody’s, Fitch)
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Board (or

(equivalent)

Management

Stockholders/investors at

public and private companies; 

the public, members or 

particular constituencies at nonprofits

Key Players1
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Board of Directors

• Ultimate decision-maker (unless…)

• Oversees company business and affairs, acting in the best 

interests of the corporation
• Typically correlates to best interests of long-term stockholders

• But, depending on circumstances and applicable state law, interests of other 

constituents (e.g. creditors, employees, local communities) may also be 

important 

• Board acts by adopting resolutions or otherwise approving 

matters noted in meeting minutes or written consents

• Board’s authority is governed by state statute, case law, the 

Certificate of Incorporation and By-laws

• Board delegates:
• Certain oversight responsibilities to Board committees   

• Day-to-day management to the CEO and other officers

• Can rely upon the above plus outside advisors, if reasonable (requiring 

ongoing oversight)
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Board of Directors (cont’d)

• Fiduciary duties of directors to stockholders are well established, 

particularly under Delaware law
• Duty of Care - duty to act with the care that an ordinarily prudent person in a 

like position would use under similar circumstances

• Duty of Loyalty - duty to act in a manner reasonably believed to be in the best 

interest of the corporation

• Duty of Good Faith - duty to act with honesty, sincerity and fidelity to office 

(implied in Delaware, express in some other states)

• Business judgment rule
• Courts presume adherence to fiduciary duties and deference to board except 

in “interested party” transactions 

• Note – variations in state law
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Management

• Manage the day-to-day business and affairs of a corporation, 

subject to oversight by the Board
• To enable effective Board oversight, officers should provide Board with 

timely, accurate information about the corporation’s operations and financial 

condition

• Primary authority and duties of officers are prescribed in the By-

laws and as authorized/delegated by Board

• Officers have same fiduciary duties as directors; not clear if they 

are protected by business judgment rule
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Stockholders

• The “owners” of a corporation

• Right of stockholders to participate in corporate decision-making 

is limited to a finite, fundamental activities, such as:

• Election and removal of directors

• Amendments to Certificate of Incorporation

• Certain fundamental changes (mergers, acquisitions, sale of substantial 

assets)

• Certain equity issuances

• Other matters designated by state statute, the Certificate of Incorporation or 

By-laws

• Shareholder proposals

• Right to sue (derivative lawsuits)
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What is “Good” Corporate Governance?

• Good governance reflects consideration of not only legal 

requirements and business/industry perspectives, but also 

reflects consideration of culture, personalities, efficiency 

and optics.

• As a result, should not assume that “one size fits all” and 

avoid notion that “best practice” is the only practice.
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